THE BEGO.GGY CENTER  ET AL
| BLA 95-636 Deci ded Decenber 18, 1998

Appeal froma decision of the Acting Area Manager, Garnet Resource
Area, Bureau of Land Managenent, denying a protest of the East Fork
Chanberl ain Rehabilitation A an. EA M-074-04- 26.

Afirned.

1 Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969:
Environnental S atenents--Tinber Sal es and O sposal s

A BLMdeci si on denying a protest of a proposed
rehabilitation plan and sal vage tinber sale wll be
affirmed where the appel lant fails to establish that
BLMdi d not adequately consider matters of
environnental concern. The party chal l enging a BLM
deci sion has the burden of show ng by objective proof
that the determnation was prenmised on a clear error of
law or a denonstrable error of fact, or that the

anal ysis failed to consider a substantial environnental
guestion of naterial significance to the action for

whi ch the anal ysis was prepared. Mere differences of
opi nion or disagreenents do not suffice to establish
that BLMs anal ysis i s inadequat e.

APPEARANCES.  Bert Kraft, Mssoula, Montana, for the Ecol ogy Center and the
Aliance for the WId Fockies; I/ John C Chaffin, Esgq., Gfice of the
FHeld Solicitor, US Departnent of the Interior, Bllings, Mntana, for
the Bureau of Land Managenent .

(AN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR S

The Ecol ogy Genter and the Alliance for the WId Rocki es (Appel | ants)
have appeal ed fromthe August 2, 1995, decision of the Acting Area Manager,

1/ Athough the Ecol ogy Genter and the Alliance for the WId Rockies are
two distinct organi zations wth separate addresses, Kraft submtted both
the protest and the appeal on behal f of each group. Kraft has not
disclosed his relationship to those groups. For purposes of this appeal,
we assune Kraft is authorized, under 43 CF. R 8 1.3, to represent each of
t hose organi zati ons.
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Garnet Resource Area, Bureau of Land Managenent (BLN), denying their
protest of BLMs June 22, 1995, FH nding of No Sgnificant |npact/Decision
Record (FONS /DR inpl enenting the proposed East Fork Chanberlain

Rehabi litation PFan (A an), including the Bast Fork Chanberlain ti nber

sal vage sal e, anal yzed in the environnental assessnent (EA) prepared for
the A an (EA M- 074- 04- 26).

h August 2, 1994, a lightening strike ignited the East Fork

Chanberl ain fire which burned 1,220 acres of land in portions of secs. 21,
22, 27, 28, 33, and 34, T. 14 N, R 13 W, principal neridian, Powell
Qounty, Montana, including 715 acres of BLMIand wthin the Chanberl ai n,
East Fork Chanberlain, and Pearson Greek drai nages and the Vél es O eek
Wl derness Sudy Avea (V®A). See FAat 1-2; FONS/CR at unnunbered p. 2.
BLM proposed the P an, including the East Fork Chanberlai n tinber sal vage
sal e on ctober 20, 1994, as a neans of accel erating recovery of forest
wat ershed functions, inproving wldife and fisheries val ues, and sal vagi ng
ner chant abl e dead tinber. BLMreconmended the sal vage harvest to reduce
the risk of future large scale wildfires, rejuvenate tinber stands in the
area, pronote conifer regeneration, and reestablish big gane hidi ng cover.
(FONS /DR at unnunbered p. 1-2.)

After evaluating public input received as part of the scopi ng process,
BLMprepared the Pan EA The EAidentified six alternatives rangi ng from
no further action to rehabilitation along wth a sal vage sal e of the total
area inpacted by the fire, including the VA 2/ Aternative |V, the
preferred alternative, provided for rehabilitation neasures beyond those
already taken as part of the fire suppression operation to further reduce
erosion, protect water quality, and inprove streamstability. Those
actions included stabilization, naintenance, and surface drai nage
i nprovenents on the East Fork and Miin Chanberl ai n roads, |ivestock
fenci ng, noxious weed control, and reforestation on 325 acres including the
VA Aternative IV also entailed tinber sal vage on approxi nately 219
acres wthin sec. 28 and approxi nately 7 acres in sec. 34 outside the VA
usi ng conventional tractor skidding equi pnent, and specified that no new
roads woul d be constructed but that inprovenents to the existing Jeep Trail
woul d be necessary prior to using it to haul tinber. (EAat 6.) The EA
described the affected environnent and anal yzed t he envi ronnent al
consequences of inplenenting the alternatives, focusing on the effects to
vegetation, wldlife, including threatened and endangered speci es,
fisheries, watershed, soils, riparian areas, recreation, visual resources,
and w lderness. BLMcirculated the EA for public comments on Mrch 7,
1995.

Qh April 27, 1995, BLMpublished a notice soliciting bids for the
i npendi ng tinber sal vage sale and providing a 15-day protest period.

2/ BLMsimultaneously identified and elimnated Aternative Il from
consi deration because that alternative required ground di sturbi ng
activities wthin the VA which woul d conflict wth the noni npai r nent
criteria stated in the 1993 Interi mMnagenent Policy and Quidelines for
Land Uhder WI derness Revi ew

147 | BLA 67

WAW Ver si on



| BLA 95-636

May 8, 1995, the Acting Area Manager issued a decision inpl enenting
Aternative 1V as described in the EAwth the exception that no tree
planting woul d occur in the VA  Appel |l ants appeal ed the Acting Area
Manager' s decision to the Board on My 30, 1995 (I1BLA 95-495). BLM

cancel ed the tinber sale on June 8, 1995. n July 12, 1995, BLMasked the
Board to dismss the appeal and renand the case because the May 8, 1995,
deci sion on the P an had been vacated and all bids on the tinber sal e had
been rejected. By order dated July 13, 1995, the Board vacated the Acting
Area Manager's Miy 8, 1995, decision and renanded the case to BLM noting
that BLMdid not have jurisdiction over the case when it had attenpted to
vacate its decision because the filing of the notice of appeal had renoved
the case fromits jurisdiction.

Inthe FONS /DR 3/ the Acting Area Manager decided to i npl enent
Aternative IVas nodified to elimnate tree planting in the VBA findi ng
that adoption of this alternative conforned to the Garnet Resource
Managenent Pl an (RMP) and environnental inpact statemnent (HS and to BLM
policies and regul ati ons and woul d not have any significant inpact on the
hunan environnent. He noted that under that preferred alternative
approxi mately 2,600 MBF of tinber sal vage woul d be harvested from219 acres
inthree harvest units, no new roads woul d be constructed, and the existing
Jeep Trail would be renovated to use as a haul road for tinber. He briefly
outlined the rehabilitati on neasures featured in Aternative 1V, includ ng
reforestation except wthin the VA road rehabilitation on both the East
Fork and Main Chanberlain road systens, |ivestock fencing, weed control,
and grass seeding. The Acting Area Manager expl ai ned that he had sel ect ed
Aternative IV because it provided the greatest anount of rehabilitation
and avoi ded activity wthin the VA  The no action alternative was
determned to be unacceptabl e, he added, because it woul d have created
additional water quality inpacts and sl owed vegetative recovery of the
burned area contrary to the need for the accel erated recovery of security
cover inthis inportant elk sunmer and fall range. He al so adopted three
additional mtigation neasures suppl enenting those contained in the EAto
reduce the loss of fines and dust, mtigate watershed probl ens, and
mni mze disturbance to hunters during the general hunting season.

A copy of the Notice for the BEast Fork Chanberlain Sal vage Tinber Sal e
was included wth the FONS/DR The Notice, first published on June 22,
1995, identified itself as the forest nmanagenent decision docunent for the
P an, including the sale, for purposes of protests and appeal s under 43
CF R Part 5003, and provided 15 days for the filing of objections to it
or the associated EA 4/

3/ W note that the Acting Area Manager issued the FONS /DR on June 22,
1995, while the case was still pending on appeal and, therefore, renoved
fromBLMs jurisdiction. See dive Kincaid, 111 |BLA 224, 234 (1989);
Melvin N Berry, 97 IBLA 359, 361 (1987). Smlarly, Appellants' July 5,
1995, protest was submtted while the Board had jurisdiction over this
natter. However, because BLMs Aug. 2, 1995, decision on the protest was
issued after it had regained jurisdiction over the case, we wll not
further address the jurisdictional issues raised by BLMs prenat ure

acti ons.

4/ BLMheld the sal e as advertised and awarded the contract.
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Appel lants protested the Aan and EA identifying what they
characterized as design, anal ytic, and bureaucratic problens. As to design
flaws, they asserted that the P an was not efficient, focused too heavily
on coomodity interests instead of ecol ogy concerns, relied too nuch on best
nanagenent practices to mnimze inpacts to water quality and soil s,
addressed only commodity production in its economc anal ysis, and ignored
the possibility that sal vage | ogging mght not be the nost effective way to
aid the area in recovering fromthe fire. The alleged anal ytic faults,
whi ch Appel | ants contended emanated directly fromthe A an's proharvesting
bi as, included i nadequate anal yses in the EA' s discussion of cumil ative
effects on vegetation, econonmc benefits, wldlife and fisheries,
wat ershed, soils, riparian areas, recreation, wlderness, and threatened
and endangered species, and its eval uation of indirect effects on bal d
eagl e habitat; over-enphasis on conmodity values in the EA s determnation
of resource val ues; and i nconpl ete eval uations of all elenents related to
tinber resources and forest health. They defined the bureaucratic probl em
as BLMs desire to naximze its budget by contriving projects requiring
high | evel s of nanagenent, |ike tinber sal es, which can al so have
detrinental environnental consequences, criticizing BLMs endorsenent of
industrial |ogging practices which fragnent habitat and degrade resources
and the EA's failure to address ol d growt h i ssues.

Appel lants further contended that the EA's anal ysis viol ated the
National Environnental Policy Act of 1969 (NEPA), 42 US C § 102(2)
(1994), by overlooking the indirect effects to bald eagles, omtting a
t horough cumul ative effects anal ysis, ignoring rehabilitation alternatives
w thout a harvest or road construction, and disregardi ng biol ogi cal
corridors. They concluded that the EA did not provide enough i nfornation
upon whi ch to base the decision to inpl enent the sal vage harvest nor did it
denonstrate that the harvest presented the best net public benefit.

In his decision denying the protest, the Acting Area Manager expl ai ned
that he had sel ected the alternative best neeting the | ong-termbig gane
summer and fall range nmanagenent goal s enphasi zed in the Garnet RW for the
public | ands enconpassed by the FHan. As to the alleged design flaws, the
Acting Area Manager poi nted out that, Appellants' skepticismabout the need
for the sal vage tinber harvest notw thstanding, the site conditions clearly
denonstrated the need to renove a portion of the dead naterial to prepare
the site for planting. He also clarified that best nanagenent practices
enbodi ed practical and effective standard practices to protect soil and
water, not unusual neasures designed solely to mtigate potential problens.

Addressing the asserted anal ytic deficiencies, the Acting Area Manager
found that both the tine frane and the geographi c scope of the cumul ative
effects anal yses in the EA properly corresponded to the reliability of the
obt ai nabl e i nformati on and the avail abl e anal ysis tools for predicting
out comes. He explained that the EA's ostensibl e dearth of di scussion of
the Aan's inpacts on various threatened and endangered speci es, incl udi ng
indirect effects on the bal d eagle, stemmed fromthe | ack of any adverse or
beneficial effects to those species, citing |anguage in the EA indicating
that sensitive species woul d be addressed only if they woul d be af fected by
the Pan. He further noted that the FHan's reforestation
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programwas designed to pronote forest health by restoring a di verse
community of long-lived native trees, resistant to insects and di sease.
The Acting Area Manager considered the bureaucratic concerns rai sed by
Appel lants irrelevant to the P an under review adding that the Garnet RW
addressed ol d growth issues and that the P an had no inpact on unburned
plant communities of any age on public land in the vicinity of the sal vage
or rehabilitation area.

The Acting Area Manager rejected Appel lants' clai ned NEPA vi ol ations.

He reiterated that the EA had adequat el y addressed t he nonexi st ent
indirect effects to the bal d eagl e and the cumul ative inpacts of the F an.

He further pointed out that Alternative V anal yzed in the EA which
provided for the rehabilitation of the area wthout any sal vage ti niber
harvesting or road building, mrrored the alternati ve suggested by
Appel lants and that biol ogical corridors and biol ogi cal diversity issues
had been addressed in the Garnet RMP and its BHS  He stressed that,
contrary to Appel lants' contentions, the Pl an was designed to accel erate
the reestablishnent of the patterns, structures, functions, and processes
that characterized the affected ecosystemand that inplenenting the F an
best served the public interest. He therefore denied Appel lants' protest.

n appeal , Appel lants continue their opposition to the sal vage ti nber
harvest, addressing four areas of concern: erosion, rehabilitation,
wldfire, and ecol ogy. They concede that sal vaging dead trees and pl anting
new ones nmay speed the recovery of the area for big gane habitat; however,
they question the need for the tinber sale given the soil disturbance and
erosi on caused by tinber harvesting, including the recent extensive |ogging
on adjacent private lands. A though they admt that sedi nent produced from
the sal e woul d probably not reach the East Fork Chanberlain Greek, they
neverthel ess contend that it would be safer if no sedinent were created at
all. They assert that, since road rehabilitation and tree planting w |l
occur regardl ess of whether the tinber is sold, harvesting of the tinber is
not crucial to the rehabilitation goals of the A an and need not be
undertaken. Appellants naintain that the risk for wildfire in the area has
al ready been reduced by the renoval of virtually all of the trees on
private lands affected by the fire and submt that, even though renoval of
the trees proposed in the A an woul d further reduce the risk of wldfire,
the risk inthe area is | owenough to render the added precaution
unnecessary. Hnally, while recognizing the RWP s directive that
nanagenent of the affected | ands enphasi ze summer and fall big gane range,
Appel lants aver that it would be nore responsible to allowthe public |and
to regenerate through natural neans rather than attenpt to accel erate the
process by tanpering wth the still unknown ecosyst emwor ki ngs.

In response, BLMargues that Appel |l ants have not net their burden of
show ng that the Acting Area Manager' s decision viol ates applicabl e | aw
Soecifically, BLMcontends that not only have Appel lants failed to
denonstrate that erosion and soil disturbance inpacts wll occur, but, in
fact, they concede that such inpacts are not likely to materialize. BLM
states that the P an incorporated nunerous actions designed to neet the
obj ective of reducing soil erosion, including reforestation of the site
usi ng best nanagenent practices devised to keep erosion and stream
sedinentation to a
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mni numduring tinber harvest operations, and that its preference for the
renoval of down and standing dead tinber to allowplanting is anply
justified. Appellants' contention that the sal e shoul d not take pl ace
because the funds it woul d generate are not needed for rehabilitation does
not denonstrate that proceeding wth the sale violates the law BLM
submits, given the multiple reasons for approving the sal e addressed in the
EA BLMalso insists that the sal vage | oggi hg conpl eted on adj acent
private | ands woul d not decrease the intensity of any fire started on or
spreadi ng to public |ands because the magni tude of any such fire woul d be
dictated by the anount of fuel remaining on the public lands and that its
deci sion that sal vage | oggi ng provi ded the better nanagenent option
reflects its careful weighing of the inpacts of both wldfires and sal vage
logging. Wiile acknow edging that it does not know everything about the
af fected ecosystem BLMneverthel ess nai ntains that it devel oped the F an
based on the best avail abl e science and designed it to closely imtate and
accel erate natural processes and that Appel | ants have not shown that it
failed to consider natural recovery especially since the burned portion of
the V@A w || be allowed to recover naturally. BLMconcludes that, at nost,
Appel  ants' argunents represent differences of opinion insufficient to
justify reversing the Acting Area Manager's determnation and that their
appeal shoul d be di sm ssed.

[1] Aparty challenging a BLMrehabilitation plan and tinber sal e
bears the burden of denonstrating error in BLMs actions. Qegon Natural
Resources Gounci |, 115 IBLA 179, 182 (1990). Such error nust be al | eged
wth reasonabl e particul arity and supported by objective proof. Id.; Inre
Cane Prairie Tinber Sale, 109 1 BLA 188, 195 (1989); In re Wper Hores
Tinber Sale, 86 IBLA 296, 305 (1985). BLMs decision wll be affirned if
the record establishes that a careful review of environnental problens has
been nade, all relevant areas of environnental concern have been
identified, and the final determnation that no significant effects will
occur is reasonable in light of the environnental analysis. See, e.g.,

Bll Anstrong, 131 IBLA 349, 350 (1994); G Jon and Katherine M Roush,
112 I BLA 293, 297 (1990); Hoosier Environmental Gouncil, 109 | BLA 160,
172-73; Qacier-Two Mdicine Alliance, 88 IBLA 133, 141 (1985). The party
chal I engi ng the determnation has the burden of show ng by objective proof
that it was premised on a clear error of |aw or denonstrabl e error of fact,
or that the analysis failed to consider a substantial environnental
guestion of nmaterial significance to the proposed action. G Jon and

Kat herine M Roush, supra, at 298; Hoosier Ewironnental Gouncil, supra, at
173; Lhited Sates v. Hisnan, 81 IBLA 271, 273-74 (1984). Mere differences
of opinion do not suffice to establish that BLMs anal ysis was i nadequat e.
Friends of the Bow 139 IBLA 141, 147 (1997); G Jon & Katherine M Roush,
supra, at 298; dacier-Two Medicine Alliance, supra, at 144. See Cady V.
Morton, 527 F.2d 786, 796 (Sth dr. 1975).

In their appeal, Appellants have abandoned the specific allegations of
error raised in their protest and concede that BLMhas adequat el y addressed
their concerns, a concession anply supported by the record. Instead, they
sinply restate that their opinions that the salvage tinber sale is
unnecessary to acconpl i sh the goals of the rehabilitation plan and
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that elimnating the sal e would be the safer option. The fact that

Appel lants woul d prefer a different course of action fromthat adopted by
BLM does not establish error in BLMs decision. See Fiends of the Bow
supra, at 150. Accordingly, we conclude that Appellants have failed to
satisfy their burden of show ng that BLMs environnental anal ysis or
decision to proceed wth the sal vage tinber sal e was erroneous.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Gil M Fazier
Admini strative Judge
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